UNITED STATES BANKRUPTCY COURT

DISTRICT OF SOUTH DAKOTA

ROOM 211
FEDERAL BUILDING AND U.S. POST OFFICE
225 SOUTH PIERRE STREET

PIERRE, SOUTH DAKOTA 57501-2463

IRVIN N. HOYT TELEPHONE (605) 224-0560
BANKRUPTCY JUDGE FAX (605) 224-9020

March 7, 2005

Roger W Dangaard, Esq.

Counsel for Thornton Capital Advisors,
I nc., and Recovery Partners ||

Post Office Box 5027

Si oux Falls, South Dakota 57117

Peter W |to, Esq.

Counsel for Trustee John S. Lovald
303 East 17th Avenue, Suite 1100
Denver, Col orado 80203

Subject: In re The Credit Store, Inc.,
Chapter 7, Bankr. No. 02-40922

Dear Counsel :

The matter before the Court is the Motion to Alter or Amend
Order Dism ssing Debtor’s Motion to Reject an Executory Contract
Pursuant to 11 U S.C. § 365(a) filed by Thornton Capital
Advi sors, Inc., and Recovery Partners, Il, and the objection
thereto filed by Trustee John S. Lovald. This is a core
proceedi ng under 28 U. S.C. 8 157(b)(2). This letter decision
and acconpanyi ng order shall constitute the Court’s findings and

conclusions wunder Fed.Rs.Bankr.P. 7052 and 9014(c). As
di scussed below, the Mdtion will be deni ed.
Summary. In late 2002, while the case was under Chapter 11,

Debtor filed a Motion (and | ater an anended notion) for an Order
Aut hori zing Rejection of Executory Contract Pursuant to 11
US.C 8§ 365(a) (“Mdtion to Reject”). An objection (and | ater
an anended objection) was filed by Thornton Capital Advisors,

Inc., and Recovery Partners, 1l (“Thornton Capital”), and a
reply to the anended objection was filed by Coast Business
Credit (“Coast”). Followi ng an evidentiary hearing on Decenmber
11, 2002, Debtor’s Mtion to Reject was denied because the
Bankruptcy Court concluded that the subject agreement was not

execut ory.
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Coast appeal ed the Bankruptcy Court’s order. On Septenber
16, 2003, the United States District Court for the District of
Sout h Dakota concluded that the subject agreenent was indeed
executory and reversed. Thornton Capital’s appeal to the United
States Court of Appeals for the Eighth Circuit was dism ssed on
Decenber 9, 2004, on the grounds that the District Court’s order
was not final for purposes of 28 U S.C. 8§ 158(d). The District
Court remanded the matter to the Bankruptcy Court on January 13,
2005.

Foll owi ng the remand, the Bankruptcy Court held a status
conference on February 8, 2005, with counsel for parties in
i nterest. As di scussed at the hearing, the Court dism ssed
Debtor’s Mdtion to Reject as noot because the case had been
converted from Chapter 11 to Chapter 7 while the appeals were
pendi ng, and Debtor was no |onger the appropriate party to
advance the relief sought in the Motion to Reject. An order was
entered February 9, 2005.

On February 17, 2005, Thornton Capital filed a Motion to
Alter or Anmend Order Dism ssing Debtor’s Mdtion to Reject an
Executory Contract Pursuant to 11 U S.C. § 365(a) (“Mdtion to
Amend”) under Fed.R. Bankr.P. 9023 and Fed. R Civ.P. 59(e) asking
the Court to anend its February 9, 2005, Order. It wanted the
amended order to acknow edge that the District Court’s ruling
and the intervening conversion to Chapter 7 had resulted in the
subj ect agreenment being automatically rejected under 11 U.S. C.
8§ 365(d)(1). Thornton Capital requested the anended order so it
could then advance anot her appeal to the Court of Appeals.

Trustee John S. Loval d obj ected to Thornton Capital’s Moition
to Anmend on March 4, 2005. He said Thornton Capital had fully
supported the Bankruptcy Court’s decision at the February 8,
2005, hearing and could not now be heard under Rule 59(e) to
request a nodification of the February 9, 2005, Order.

Di scussi on. Trustee Lovald is correct that Thornton
Capital’s Mdtion to Anmend is not properly granted under Rule
59(e).

Federal Rule of Civil Procedure 59(e) was adopted to
clarify a district court's power to correct its own
m stakes in the time period imediately follow ng
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entry of judgnment. [ Norman v. Arkansas Dep't of Educ.,
79 F.3d 748, 750 (8th Cir.1996)](citing Wite v. New
Harmpshire Dep't of Enpl oynment Sec., 455 U. S. 445, 102
S.Ct. 1162, 71 L.Ed.2d 325 (1982)). Rule 59(e) notions
serve a limted function of correcting "' manifest
errors of law or fact or to present newly discovered
evi dence.'" [Hagerman v. Yukon Energy Corp., 839 F.2d
407, 414 (8th Cir.)](quoting Rothwell Cotton Co. V.
Rosent hal & Co., 827 F.2d 246, 251 (7th Cir.), as
amended, 835 F.2d 710 (7th Cr.1987)). Such notions
cannot be used to introduce new evidence, tender new
| egal theories, or raise argunments which could have
been offered or raised prior to entry of judgnment.
| d.

| nnovative Home Health Care, Inc. v. P.T.-O. T. Associ ates of the
Black Hills, 141 F.3d 1284, 1286 (8th Cir. 1998). Thor nt on
Capital has not advanced any error of law or fact that the
Bankruptcy Court nade at the February 8, 2005, hearing. To the
contrary, as also noted by Trustee Lovald, Thornton Capital was
fully supportive of the Court’s decision to dism ss as npoot
Debtor’s Motion to Reject.

It indeed may be true that by operation of law, follow ng
the conversion of the case to Chapter 7, the agreenent that was
t he subj ect of Debtor’s Mdtion to Reject is now deened rejected.
Debtor’s stale Motion to Reject, however, is not the appropriate
vehi cl e under which that declaration -- yay or nay -- should be
made. Debtor’s Motion to Reject was appropriately dism ssed as
nmoot due to the conversion. A definitive ruling on the effect
the conversion to Chapter 7 had on the subject agreenent,
however, wll have to await the filing of an appropriate
pl eading by either Thornton Capital or Trustee Lovald

An order denying Thornton Capital’s Mdtion to Anend will be
ent er ed.

Si ncerely,
/sl lrvin N Hoyt

lrvin N Hoyt
Bankruptcy Judge

| NH: sh

CC:. <case file (docket original; serve parties in interest)



